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Abstract: Each person has the right to participate in legal and amicable reunions in conformity with The Principles stated in The Universal Declaration of Human Rights, the International commitment of civil and political rights and Article 39 of the Romanian Constitution.
The law enforcement precept for civil and military responsible caretakers rules that all those have an essential role /function in the protection of the right to live, to be free, to be secured and that they all must take efforts in order to spread illegal but unaggressive meetings, without turning to force and whenever it’s not possible, to limit the force as minimum as possible.
These caretakers can appeal moderately to force and fire weapons use for violent strikes spreading, only if it is not possible to go to means less dangerous, when they are in legitimate defense, or to defend a third person, against an imminent threat, or to prevent a crime.
The authority must emit, regarding the national legislation and specific competences, evident summonses and formal notices about the intention to use the force or fire weapons, with some spare time for summonses and notices to have effect, less in the case of legitimate defense or if those will be inadequate or useless towards the incident circumstances.
The case when the use of force or fire weapons implies an injury, death or other severe consequences, or they were abusively used, the authorities and their superiors who have not taken all the right measures to impede or to stop this abuse, will present a dispatch / report about the incident, following an independent judicial procedure according to the national law.
It cannot be invoked an exceptional circumstance as internal political situation instability or a clutch in order to wave from the Main Principles of ONU Document.
In the Romanian law, provisions that permit legal use offorce or fire weapons exist in other laws. Keywords: Penal Code, weapons, legal utilization of fire, force. Law
I. General principles
General regulations in which are established weapon categories as well as the permissive conditions of weapons holding and use, are included in the Law no. 295/ 2004 regarding weapons and ammunition system edited in The Official Monitor, no. 583/ June 30th, 2004.
According to Article 145, second paragraph of Weapons and Ammunition System Law: to the date of the present law enforcement it is recalled Law no. 17/1996, excepting the articles 46-52 that are still on for each institution which contains employers who are allowed to hold and use weapons for defense or protection till the conditions will be established by special laws that will regulate their duties of holding and using given weapons.
There are special regulations such as article 44 of Law no.14/1992, regarding the organizing and functioning of the Romanian Information Service (Official monitor no. 33/March third, 1992), article 12 of Law no. 92/1996, regarding the organizing and functioning of Special Telecommunications Service (Official monitor no.169/July 30th, 1996), article 1314 of Law no.1/ 1998 regarding the organizing and functioning of External Information Service (Official monitor, no. 7/ 12 January, 1998 ), article 27 of Law  no.191/1998 regarding the organizing and functioning of Guard and Protection Service (Official monitor, no. 402/October 22, 1998), article 7 / O.U.G, no.91/ 2003 regarding the  organizing  of Financial Guard (Off. M. no 712/ October 13th, 2003), article 30 of R.G. -2 Internal
Service Rule approved by no. M/1 Order since January 8th, 2002 of National Defense Minister as well as other special regulations that involve other provisions completing the general system of using force and fire weapons as the case of article 32-38 of Law no104/2001, regarding the organizing and functioning of Boundary Police (Off M no. 351/June 29th 2001) that regulates the use of board armament from owned ships endowment, article 35-38 of Law 218/ 2002 regarding the organizing and functioning of Romanian Police (Off M no. 305/ May 9th 2002), that governs the possibility of force intervention by using also fire weapons, as
well as article 29-38 of Law 550 / 2004
regarding the organizing and functioning of Romanian Gendarmerie (Off. M no. 1175/ December 13th 2004), that regularizes the situations in which military personnel of gendarmerie is allowed to use force and weapons in absolute need.
The exceptional regulations as those comprised in the provisions of article 50 of Law 17 / 1996 that authorize legal weapon use according to the legal summons, exercised by the military commanders against the subordinates, when their actions are directed in an obvious way leading to treason or to unfulfilling a fight mission when they seriously endanger the unit fighting ability.
II General Regulation of weapon use
Law no. 295/ 2004 regarding weapons and ammunition system differentiates more explicitly than Law no. 17/1996 if the use of weapons and ammunition is forbidden and which are the authorized lethal weapons and ammunition, declared non lethal weapons and ammunition, particular conditions for automatic weapons and other weapons use, and regulates procedures according to which any physical/judicial person or law enforcement responsible one must take into account all weapons and ammunition and their arbitrary or abusive use.
Theoretically, killing people using war ammunition is not justified during peace time and force must be used differentially, in adequate situations, in order to limit the means possible to cause bad injuries or even death.
Protection and immobilization means or non lethal weapons couldn’t prove to be efficient in achieving the proposed objectives, but weapons usage can immobilize by firing as much as possible towards feet in order to avoid bad injuries or death and it must stop once the goal is achieved.
It will be avoided as much as possible weapon usage against minors, women, old people and it is forbidden against children, visibly pregnant women, except in self-defense cases, situations in which the life of others would be endangered, or the national land, air and waters by the trespassing of a neighbor state (article 51 and 52 of Law regarding fire weapons and ammunition system).
The person who used the weapon is obliged to provide first aid and medical assistance to the injured person and to announce immediately the closest police officer whose duty is to examine the place and the circumstances in which the event had been committed.
Unauthorized lethal weapons usage bring on the punishment of the responsible person.
People entitled to hold and use defense and guard weapons can use those only in authorized ranges, in self-defense or special need cases.
Conditions in which people that carry out a function that involves public authority, can hold and use lethal fire weapons exercising their duties or military missions, are established by special laws, which regulate their responsibilities, but until those conditions are established, still effective are the provisions of the article no. 46-52 of Law no. 17/1996 (article 142, paragraph 2 of Law regarding weapons and ammunition system).
Legal utilization of fire refers to the following situations stipulated in article no. 47:
a. against those who attack military personnel in guard,  escort, protection, maintenance as well as against those who endanger the guarded objective;
b. against those who attack people invested with public authority or those who are protected by the law;
c. against people who illegally try to get in or get out of military units/ subunits or guarded areas – visibly delimited – settled by instruction;
d. for law-breakers immobilization who try to escape;
e. against any transport means used by the people from b. and c. letters, as well as against their drivers who refuse to stop at normal signals of the officers, in case of existing signs of law breakings;
f.  for immobilizing or retaining people who had committed crimes and  who respond or try to respond using weapons or other objects that can endanger the life or corporal integrity of a person;
g. to impede running away from the escort or escaping of the detainees;
h. against isolated people who try to get in, without any right, in public institutions or authority agencies;
i.  against people who attack or inhibit military personnel from executing fighting missions;
j. executing antiterrorist intervention over the attacked objectives or captured by the terrorists, with the purpose of their retaining or annihilation, hostages redemption and public order reestablishing.
Under the situations listed in article 47, letters c, d, g, h and i, weapons can be used only after summonses mentioned in article 49, letter 2, had been emitted and if the person in cause does not obey.
When someone uses a gun/weapon against a vehicle, he executes fire vertically, and then he shoots at the vehicle’s tires in order to immobilize it (art. 49, paragraph 6, and letter e).
In the situations provided at article 47, letters a, b, f and j and those mentioned at article 48 (in self-defense or in need), it can be applied the use of weapons without summons if there isn’t the time necessary for it (art 49, paragraph 4).
III. Special regulations regarding force intervention and weapons use. Disaccords / Disagreements
Order and public safety maintenance on the urban and rural territory is provided by the specialized structures of police’s public order and during meetings, reunions, public acts by the specialized structures of Romanian gendarmerie, this being an institute and a dual system of public order at national level with policemen and gendarmes.
1. According to article 17 of Law no. 60/1991 regarding the organizing and deploying of public meetings (reedited in Off. M no. 888 from September 29, 2004) when public meetings lose their civilized and amicable character, police and gendarmerie troops will intervene using technical means in relation to the created situations.
Intervention in force will be approved by the prefect or his substitute from the competent territorial county, at the gendarmerie commander’s demand, designated to ensure/ provide order measures at the place of public meeting.
This regulation makes the distinction between self-defense cases when approval of force intervention is not necessary and the other special situations when the use of force is executed only at warning, consisting of the application of sound or light signals and participants summons to disperse and to respect the law. For the understanding of summons, before using the coercion means, it is emitted a light
signal (art. 19-22).
In case of absolute need, when it is enforced the usage of fire weapons by the police and gendarmerie officers, according to the situations and conditions mentioned in the Law regarding fire weapons and ammunition system, there are repeated the last summons and light signal by red flare
(art.23)
2. The situations and conditions in which, in case of necessity and to fulfill job duties / responsibilities, the police officer can use fire weapons are those from the Law regarding weapons and ammunition system with references of article 35 of Law no. 218/2002 regarding organizing and functioning of Romanian Police, article 10 from Ethical and Deontological Code of policeman (Off. M.
no. 319/ April 9th, 2004) and article 14
from Law no. 371/2004 regarding foundation, organizing and functioning of Community Police (Off. M. 878/September 27th 2004).
And these regulations make the distinction between the cases of self-defense when usage of fire weapon is permitted without summons and other situations from article 47 of law frame, when weapon use is made by the summons mentioned by the special law (art 35, paragraph 1 and 2).
Professor Viorel Pasca, in a recent article signals some disaccords between the provisions of the above mentioned law as regards the number of summonses that must precede the weapon use (art 49 of Law no. 17/ 1996) and article 35, paragraph 1 from Romanian Police Law, being desirable that some disaccords be removed, especially from common actions perspective regarding instauration of a dual system for public order with policemen and gendarmerie at national level.
The Romanian Police can intervene in force against those who endanger the life, integrity or health of people or order agents, against those who threaten with destruction of some buildings and public or private assets, as well as to provide measures of public order and to develop normal traffic on public roads, on routes to stadia, gymnasium and other places for sport competitions.
In these circumstances, force intervention against law breakers is made gradually and only after warning and summons procedures and after a period of time necessary for the crowd/mass to disperse, whether the desired result couldn’t be obtained with the defensive equipment.
Although the Romanian police law doesn’t provide for the use of fire weapon vertically, we consider that the main principles of force and fire weapons use must be applied.
Use of force and fire weapons differentially must lead to a person’s immobilization so that to protect his health or avoid death, shooting as much as possible at feet, all means of obstruction being ceased as soon as public order has been established. Medical care is given as needed (srt.34, final paragraph and 40).
The Law provides an adequate procedure for report and inquest when the use of force and fire weapons is followed by an injury or even death (art.38).
3.   Regarding public order, weapons use is regularized by the provisions of art.32 from Law no. 104/2001 concerning the organizing and functioning of the Romanian border police.
Additionally, it is regulated the naval police service that consists of the use of onboard armament on the ships, after legal summons and warning fire or directly, without summons in order to stop or retain the ships that have broken the law regarding Romanian waters, that attack Romanian ships, try to escape from the escort or develop other enemy actions.
Each situation of weapon use is reported hierarchically and if death or corporal injury of a person or damage of a ship or airplane has occurred the case would be communicated as soon as possible to the attorney, according to the law.
4.   Responsibility for the Romanian airspace control is taken over/by the National Defense Ministry, and under conditions of NATO air space defense, air police service can be authorized, in
conformity with the commitments, to the specialized structures of the Alliance, through authority transfer.
According to article 12, paragraph 1 from law no. 275/2001 regarding the way of action against airplanes/airships that use Romanian airspace unauthorized, if warning preliminary procedures from article 8, letter a-c weren’t legalized, the following measures would be taken:
d.    executing warning fire by the intercepting airplane;
e.  executing annihilation fire by the intercepting airplane;
f.   executing annihilation fire by the land means of air defense.
Warning fire is executed with board artillery armament, excepting tracer ammunition and intelligent weapons and annihilation fire is executed by the intercepting airships only if the measures provided by the article 8, letter a-c and the warning fire did not have as a result the legality of respective airship, or in the case of answering through aggressive maneuvers or fire, to the instructions, dispositions and transmitted signals.
The right to order or approve warning fire executed by military airships of the Alliance, annihilation fire executed by the same airships as well as by the other land defense means, is owned by the people entitled to decide, namely by the Supreme Council of Country Defense.
5. According to article 29 of Law no. 550/2004 regarding the organizing and functioning of the Romanian Gendarmerie (Off. M. no. 1175/13.12.2004), the military personnel has the right to use force and all means possessed – bullet-proof jacket, protection shields / testudo, sight helmets, batons, devices with tear gas substances, water jet, knuckles, non lethal weapons, bonds, service horses and dogs, signal and light devices, armed equipment, engineering equipment, as well as all means of protection and immobilizing in the following situations:
a. to impede and neutralize aggressive actions that couldn’t be annihilated using other legal means;
b.   against those who enter without authorization, in public institutions, and even being warned, they refuse to leave those institutions, and against organized groups that block normal deployment of the activities in public places;
c. to immobilize people or groups that provoke disorder and compromise life, corporal integrity, or the health of people, public or private property that insult order forces, corporation, or disturb through violence acts.
If these immobilization and constraint means do not have any result, being ignored intentionally, after an effective warning, protection would stop and according to the article 30 of the law, gendarmerie can use the armament and ammunition only as needed and under the law conditions regarding fire weapons and ammunitions system at the article 29, letter a, c as well as in situations mentioned in military rules and orders.
It is obvious that according to the particular circumstances, the use of armament and possessed means is made gradually and must not exceed the real needs for neutralizing of illegal actions and must stop as soon as the mission purpose has been accomplished. It is administered medical help if needed.
Also, it is necessary the warning and summons of aggressive participants in order to disperse them. These warnings must be made by the chief of public order. The summons must be followed by sound amplified signals or light signals, including shooting vertically red signaling bullets.
Warning and summons aren’t necessary in the case of violence on the public order personnel that can endanger his life, integrity or health.
Force intervention is issued in writing by the prefect or his deputy from the place where a situation has arisen as in article 29, this being needed in the event of violence on people, assets that endanger people’s life, integrity, or health, or when there exist signs/hints that participants are preparing or have committed a crime
(art34).
Therefore, only the territorial representative of executive power – prefect or his deputy – can authorize in writing the gendarmerie force intervention. There has been expelled the controversial disposition regarding mandatory presence of an attorney at the intervention place.
Although the present law doesn’t provide it, we consider that when using force or fire weapons this implies injuries or death, the responsible agents will present a written report about the incident to the superiors in conformity with 22nd Principle of force application.
6. Judicial norms set regarding legal weapons usage is formed of dispositions concerning self-defense (vim vi repellere licet) and of necessity state (necessitas non habet legem) from Criminal/ Penal Code as well as of situations when these causes don’t exist, but the law is imposed (juris execution non habet injuriam). Penal Code since 1936, in article 137 stated rules regarding law and duty orders executing.
It wasn’t considered as law breaking the imposed act or authorized by law, if it was executed under the law conditions and by the competent agent in statutory forms of law without any illegal character.
The Penal Code since 1968 gave up such situations, the causes based on the act motive – law enforcement or authority order – applying to a new terminology -the causes that preclude penal character of the act – but the new Penal Code, Law no.301/2004, title II, chapter II, in terms of „justification causes” explains that „it isn’t considered law breaking/ crime the statutory act if its commission was imposed or authorized by the law”.
In conclusion, the action of authority agents who use weapons as their duty imposes, that induces an injury or death, is considered a criminal act/law breaking, but this will not be imputed to them because it was committed in order to fulfill a legal duty and the person who enforces the law respecting the rules is not considered a law breaker.
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